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The issue is whether the Office of Workers Compensation Programs met its burden of
proof to reduce appellant’s compensation benefits based on his capacity to earn wages as a gate
guard.

The Board has duly reviewed the case on appea and finds that the Office failed to meet
its burden of proof to reduce appellant’s compensation benefits based on his capacity to earn
wages as a gate guard.

On June 23, 1982 appellant, then a 35-year-old sheet metal mechanic, alleged that he
injured his back in the performance of duty on June 18, 1982. The Office accepted appellant’s
claim for lumbosacral strain and permanent aggravation of postlumbar laminectomy. The Office
entered appellant on the periodic rolls on September 19, 1993. The Office reduced appellant’s
compensation benefits based on his capacity to earn wages as a gate guard by decision dated
December 17, 1993. By decision dated March 23, 1994, the Office’'s Branch of Hearings and
Review set aside the December 17, 1993 decision finding that the Office had not submitted
sufficient evidence of the reasonable availability of the position in appellant’s area. The Office
proposed to reduce appellant’s compensation benefits by letter dated June 13, 1994 finding that
he had the capacity to earn wages as a gate guard. By decision dated October 23, 1995, the
Office found that appellant had the wage-earning capacity of a gate guard and reduced his
benefits. Appellant requested an oral hearing and, by decision dated April 25, 1997 and finalized
April 28, 1997, the hearing representative affirmed the Office’ s October 23, 1995 decision and



further found that appellant had not submitted sufficient new medical evidence to warrant
modification of his wage-earning capacity determination.

Once the Office has determined that an employee is totally disabled as a result of an
employment injury, it has the burden of justifying a subsequent reduction of compensation. |f
the employee’ s disability is no longer total but is partial, appellant is only entitled to the loss of
his wage-earning capacity.’

In its October 23, 1995 decision, the Office informed appellant that it was adjusting his
wage-loss compensation as he was no longer totally disabled and was capable of performing the
position of gate guard.

Section 8115 of the Federal Employees Compensation Act® provides that wage-earning
capacity is determined by the actual wages received by an employee if the earnings fairly and
reasonably represent his wage-earning capacity. If the actual earnings do not fairly and
reasonably represent wage-earning capacity, or the employee has no actual earnings, his wage-
earning capacity is determined with due regard to the nature of hisinjury, the degree of physical
impairment, his usua employment, his age, his qualifications for other employment, the
availability of suitable employment, and other factors or circumstances which may affect his
wage-earning capacity in his disabled condition.

When the Office makes a medical determination of partial disability and of specific work
restrictions, it may refer the employee’s case to a vocational rehabilitation counselor authorized
by the Office for selection of a position, listed in the Department of Labor’s Dictionary of
Occupational Titles or otherwise available in the open market, that fits that employee's
capabilities with regard to his physical limitations, education, age and prior experience. Once
this selection is made, a determination of wage rate and availability in the open labor market
should be made through contact with the state employment service or other applicable service.
Finally, application of the principles set forth in Albert C. Shadrick® will result in the percentage
of the employee’s loss of wage-earning capacity. The basic rate of compensation paid under the
Act is 66 2/3 percent of the injured employee’s monthly pay.”

The Board finds that there is insufficient medical evidence to establish that appellant was
capable of performing the constructed position. Appellant’s attending physician, Dr. Robert L.
White, a Board-certified neurosurgeon, recommended a functional capacity evaluation on
July 6, 1994. In anote dated July 11, 1994, Dr. White indicated that appellant could lift up to 25
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pounds. Appellant underwent a functional capacity evaluation on July 15, 1994. This evaluation
was conducted by a physical therapist and, indicated that appellant could lift up to 20 pounds and
provided further restrictions on walking and standing. Neither Dr. White nor appellant’s other
attending physicians submitted any further evidence regarding appellant’s work restrictions nor
did any physician review and adopt the functional capacity evaluation. Asaphysical therapist is
not a physician for the purposes of the Act,® this report does not constitute medical evidence and
is insufficient to establish appellant’s work restrictions. The record is devoid of medical
evidence describing appellant’s work restrictions from July 11, 1994 until after the Office’s
October 23, 1995 decision reducing his compensation benefits. Due to this lack of
contemporaneous medical evidence, the Board finds that the Office failed to meet its burden of
proof to reduce appellant’s compensation benefits based on his capacity to earn wages as a gate
guard.

The decision of the Office of Workers' Compensation Programs dated April 25, 1997 and
finalized April 28, 1997 is hereby reversed.
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